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Amend §§ 1571, 1573, 1574, 1575.1, 1575.2
INTRODUCTION INCLUDING PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS (pursuant to GC § 11346.2(b)(1))…NECESSITY (pursuant to GC § 11346.2(b)(1) and 11349(a))….BENEFITS (pursuant to GC § 11346.2(b)(1))
Pursuant to California Public Resources Code section 12249, the California Board of Forestry and Fire Protection (Board) is authorized to adopt regulations for the implementation of the California Forest Legacy Program (Program), established by Public Resources Code §§ 12200 et seq., including the standards, criteria, and requirements necessary for acquiring conservation easements. 
The purpose of the Program is to protect environmentally important forest land threatened with conversion to non-forest uses. Protection of California’s forests through the Program ensures they continue to provide such benefits as sustainable timber production, wildlife habitat, recreation opportunities, watershed protection, and open space. Intact forests also contribute significantly to the storage and sequestration of carbon. Pursuant to Public Resources Code section 12230, the California Department of Forestry and Fire Protection (CAL FIRE) purchases, accepts donations of, or provides grant funding to acquire conservation easements of productive forest lands to encourage their long-term conservation. The conservation easements protect forest values by concentrating on sustainable forest practices that provide economic value from the land and encourage long-term land stewardship.
The problems are as follows: First, the regulations contain outdated hyperlinks and definitions. Second, the regulations currently provide that the perpetual protections of the Conservation Easement must prohibit landowners from severing egress or regress rights from their property unless the granting of such rights constitutes a contribution to the conservation values of the region. However, it is unclear when the granting of a right of way on a property would contribute to regional conservation values. Third, Ecosystem Service Markets have recently emerged as evolving market-based tools to secure a public good from private lands. Ecosystem Service Markets may be used to compliment or augment the Program by encouraging greater landowner participation in the Program, provided participation in an Ecosystem Service Market does not impair the conservation purpose for which a conservation easement is acquired through the Program. However, it is currently unclear whether landowner participation in Ecosystem Service Markets is authorized by the regulations. Fourth, 14 Cal. Code Regs. § 1575.1 provides that CAL FIRE shall send a “Preliminary Purchase Agreement” to each approved applicant to the Program. However, because Public Resources Code section 12244 provides conservation easements acquired pursuant to the Program may be held by federal, state, or local government entities or by nonprofit land trust organizations, there is not always a Preliminary Purchase Agreement between CAL FIRE and an approved applicant, causing confusion as to the applicability of § 1575.1. Finally, 14 Cal. Code Regs. § 1575.2 provides that a Program applicant whose project is fully funded must complete their project within two years of the state receiving grant funds for their project. However, completing a project is not always feasible within two years. Therefore, requiring an applicant to complete a project within two years may frustrate the purposes of the Program articulated by the Legislature in Public Resources Code sections 12210 and 12211.
The purpose of this proposed regulatory action is to: (1) update or remove outdated hyperlinks and definitions; (2) clarify that a right of way may be granted if it does not impair the conservation values of the property that is subject to the conservation easement (3) expressly allow a landowner whose property is subject to a Conservation Easement acquired through the Program to participate in Ecosystem Service Markets where such participation is consistent with the Program, and (4) provide clarification regarding the responsibilities of the California Department of Forestry and Fire Protection (CAL FIRE) in approving applications for the Program and the responsibilities of a Program applicant whose conservation easement project is funded by the Program.  
The effect of the proposed regulatory action will be to clarify the standards that apply to the Program, encourage participation in the program by landowners by providing prospective applicants with clarity in the restrictions that will apply to their property should they decide to participate in the Program, and ensure effective and efficient grant administration. 
The benefit of the proposed regulatory action is that by providing CAL FIRE and Program applicants with clear and up-to-date regulations, CAL FIRE and Program applicants will be better able to realize the benefits of the Program articulated in Public Resources Code section 12211, including: 
a. Encouraging the long-term conservation of productive forest lands by providing an incentive to owners of private forest lands to prevent future conversions of forest land and forest resources.
b. Protection of wildlife habitat, rare plants, and biodiversity.
c. Maintenance of habitat connectivity and related values needed to ensure the viability of wildlife populations across landscapes and regions.
d. Protection of riparian habitats, oak woodlands, ecological old growth forests, and other key forest types and seral stages that are poorly represented across landscapes and regions, and that play a key role in supporting biodiversity.
e. Protection of water quality, fisheries, and water supplies.
f. Maintenance and restoration of natural ecosystem functions.
g. Encouraging improvements to enhance long-term sustainable forest uses while providing forest areas with increased protection against other land uses that conflict with forest uses.
SPECIFIC PURPOSE OF EACH ADOPTION, AMENDMENT OR REPEAL (pursuant to GOV § 11346.2(b)(1)) AND THE RATIONALE FOR THE AGENCY’S DETERMINATION THAT EACH ADOPTION, AMENDMENT OR REPEAL IS REASONABLY NECESSARY TO CARRY OUT THE PURPOSE(S) OF THE STATUTE(S) OR OTHER PROVISIONS OF LAW THAT THE ACTION IS IMPLEMENTING, INTERPRETING OR MAKING SPECIFIC AND TO ADDRESS THE PROBLEM FOR WHICH IT IS PROPOSED (pursuant to GOV §§ 11346.2(b)(1) and 11349(a) and 1 CCR § 10(b)). Note: For each adoption, amendment, or repeal provide the problem, purpose and necessity.
The Board is proposing action to amend 14 CCR §§ 1571, 1573, 1574, 1575.1, and 1575.2
Amend 14 Cal. Code Regs. § 1571. Definitions.
The proposed language updates the definition of Assessment of Need to reflect that the California Forest Legacy Program Assessment of Need submitted to the United States Forest Service in August 1995, and amended in September 2000, was also updated in 2020. The problem is that the current definition of Assessment of Need does not reflect the 2020 update to the Assessment of Need. The purpose of this change is to ensure the most up-to-date Assessment of Need is used to determine the Forest Legacy Area, as defined in the regulations. This change is necessary to ensure Program applicants understand the eligibility criteria in 14 Cal. Code Regs. § 1572, subd. (b)(7). 	Comment by VanSusteren, Jane@BOF: I think we need to put this in Technical documents
The proposed language also adds a definition of “Ecosystem Service Market.” The problem is that “Ecosystem Service Market” is not currently a defined term. The purpose of the change is to define the term Ecosystem Service Market. This is necessary to ensure a common understanding of the term as it is used in amended section 1574, which adds Ecosystem Service Market participation as an allowable severance of property rights on a property that is subject to a Conservation Easement acquired through the Program.
Amend 14 Cal. Code Regs. § 1573. Applications and Content.
The proposed amendment deletes a March 2005 hyperlink to the application. The problem is that the hyperlink is no longer active. The purpose of the change is to clarify that the Director will provide applicants with an application and that such application may not be accessible at a specific hyperlink. The change is necessary because hyperlinks are often moved or changed, and referencing an outdated hyperlink in regulation causes confusion to prospective applicants about where to find the application for the Program.
Amend 14 Cal. Code Regs. § 1574. Conservation Easement Terms and Conditions.
The proposed language provides that an egress or regress right-of-way may be granted to in-holders of landlocked landowners, where the granting of such rights will not impair the conservation values of the property that is subject to the conservation easement. The problem with the existing language, which provides a right-of-way may only be granted if such granting will constitute a contribution to the conservation values, is that it is unclear when a right-of-way would contribute to regional conservation values or how much of a contribution would be necessary to trigger application of this provision. This ambiguity could discourage potential applicants from submitting an application to the Program because they will not know what rights they can retain under a conservation easement acquired through the Program. The purpose of the change is to apply a clearer standard for when the right to sever a right-of-way may be maintained by a landowner, while ensuring that the conservation values intended to be protected by the Program are still protected. The change is necessary to ensure potential applicants clearly understand the requirements to participate in the Program and to prevent ambiguity or overly restrictive requirements from discouraging participation in the Program.
The proposed language also provides that a landowner whose property is subject to a conservation easement acquired through the Program may participate in Ecosystem Service Markets where such participation will not adversely affect the interests granted under the conservation easement or be inconsistent with, or defeat, the conservation purpose for which the conservation easement was acquired. The problem is that it is currently unclear whether landowner participation in Ecosystem Service Markets is authorized by the regulations, since such participation could be considered a severance of property rights. The purpose of the change is to allow landowners to participate in Ecosystem Service Market, provided such participation is consistent with the conservation easement, because participation in Ecosystem Service Markets can strengthen conservation outcomes, improve landowner financial stability, and expand climate and biodiversity impact. Ecosystem Service Markets can reinforce and scale the environmental protections the Program is meant to secure. The change is necessary to ensure clarity in the rules that apply to conservation easements acquired through the Program and to realize the benefits that Ecosystem Service Market participation may bring to the Program. 
Amend 14 Cal. Code Regs. § 1575.1. Responsibilities of the Department.
The proposed language substitutes the word “grant” for “preliminary purchase agreement.” The problem is that Public Resources Code section 12244 provides, “Easements acquired under this program may be held by federal, state, or local government entities or by nonprofit land trust organizations.” Therefore, there is not always a preliminary purchase agreement between CAL FIRE and an approved applicant—for example, where CAL FIRE provides grant funding to a nonprofit land trust to purchase a conservation easement on private property. The purpose of the change is to clarify that the grant agreement will contain the terms necessary for completion of a project funded by the Program. The change is necessary to remove ambiguity in those situations where CAL FIRE does not enter into a preliminary purchase agreement with an approved applicant.
Amend 14 Cal. Code Regs. § 1575.2. Landowner Responsibilities.
The proposed language provides that, if the fiscal limitations applicable to the available funding allow and the Director agrees, a project funded by the Program need not be completed within two years of the state receiving grant funds for the project. The problem is that it is not always feasible for a project to be completed within two years, and in those instances, imposition of a two-year deadline would frustrate the purpose of the Program by limiting the ability of the Director to allow for a longer completion deadline. The purpose of the change is to ensure that projects are successfully completed, even if they take more than two years. The change is necessary to remove an unnecessary hinderance to the enrollment of property into the Program.
ECONOMIC IMPACT ANALYSIS (pursuant to GOV § 11346.3(b)(1)(A)-(D) and provided pursuant to 11346.3(a)(3))
The effect of the proposed action will be to amend the standards that apply to the Program, thereby encouraging participation in the Program by providing prospective applicants with clarity in the restrictions that will apply to their property should they decide to participate in the Program, and ensuring effective and efficient grant administration. The amendments to the regulations do not impose additional regulatory burdens on individuals or businesses which choose to participate in the Program. There are no potential economic impacts associated with this proposed action.
Creation or Elimination of Jobs within the State of California
The proposed action does not mandate any action. The proposed action does not impose additional regulatory burden on individuals or businesses that choose to participate in the Program. There is no creation or elimination of jobs within the State of California expected as a result of the proposed action.
Creation of New or Elimination of Businesses within the State of California
The proposed action makes minor changes to the existing regulations that do not impose additional requirements on individuals or businesses that do not choose to participate in the Program. There is no creation or elimination of businesses within the State of California expected as a result of the proposed action.
Expansion of Businesses Currently Doing Business within the State of California
The proposed action represents a continuation of existing regulations. The proposed action does not impose additional regulatory burden on individuals or businesses that choose to participate in the Program. There is no expansion or contraction of businesses within the State of California expected as a result of the proposed action.
Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment
The benefit of the proposed action is to clarify the rules that apply to the Program, thus encouraging participation in the Program, which preserves California’s forests by ensuring they continue to provide such benefits as sustainable timber production, wildlife habitat, recreation opportunities, watershed protection, open space, the storage and sequestration of carbon, and related cultural, ecosystem, and biodiversity benefits, in perpetuity. 
Business Reporting Requirement (pursuant to Gov. Code § 11346.5(a)(11) and Gov. Code § 11346.3(d))
The proposed action does not impose any reporting requirement.
STATEMENTS OF THE RESULTS OF THE ECONOMIC IMPACT ASSESSMENT (EIA)
The results of the economic impact assessment are provided below pursuant to Gov. Code § 11346.5(a)(10) and prepared pursuant to Gov. Code § 11346.3(b)(1)(A)-(D). The proposed action:
· Will not create jobs within California (Gov. Code § 11346.3(b)(1)(A)).
· Will not eliminate jobs within California (Gov. Code § 11346.3(b)(1)(A)).
· Will not create new businesses (Gov. Code § 11346.3(b)(1)(B)).
· Will not eliminate existing businesses within California (Gov. Code § 11346.3(b)(1)(B)).
· Will not affect the expansion or contraction of businesses currently doing business within California (Gov. Code § 11346.3(b)(1)(C)).
· Will yield nonmonetary benefits (Gov. Code § 11346.3(b)(1)(D)). The proposed action will affect the health and welfare of California residents by encouraging the long-term conservation of productive forest lands by providing an incentive to owners of private forest lands to prevent future conversions of forest land and forest resources; protecting wildlife habitat, rare plants, and biodiversity; maintaining habitat connectivity and related values needed to ensure the viability of wildlife populations across landscapes and regions; protecting riparian habitats, oak woodlands, ecological old growth forests, and other key forest types and seral stages that are poorly represented across landscapes and regions, and that play a key role in supporting biodiversity, protecting water quality, fisheries, and water supplies; maintaining and restoring natural ecosystem functions; and encouraging improvements to enhance long-term sustainable forest uses while providing forest areas with increased protection against other land uses that conflict with forest uses. This adoption will provide clarity and enforceability, resulting in improved environmental outcomes, yielding non-monetary benefits in accordance with Gov. Code § 11346.3(b)(1)(D).
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORT, OR SIMILAR DOCUMENT RELIED UPON (pursuant to Gov. Code § 11346.2(b)(3))
Prepared by Pacific Forest Trust for CAL FIRE. "California Forest Legacy Program Assessment of Need, Prioritization of Opportunities to Conserve Environmentally Significant Forests within California’s Forest Legacy Area” (2020) 
Prepared by Pacific Forest Trust for CAL FIRE. "California Forest Legacy Program Assessment of Need Amendment” (2000) 
Prepared by Pacific Forest Trust for CAL FIRE. "California Forest Legacy Program Assessment of Need” (1995) 

REASONABLE ALTERNATIVES TO THE PROPOSED ACTION CONSIDERED BY THE BOARD, IF ANY, INCLUDING THE FOLLOWING AND THE BOARD’S REASONS FOR REJECTING THOSE ALTERNATIVES (pursuant to Gov. Code § 11346.2(b)(4)(A) and (B)):
· ALTERNATIVES THAT WOULD LESSEN ANY ADVERSE IMPACTS ON SMALL BUSINESS AND/OR
· ALTERNATIVES THAT ARE LESS BURDENSOME AND EQUALLY EFFECTIVE IN ACHIEVING THE PURPOSES OF THE REGULATION IN A MANNER THAT ENSURES FULL COMPLIANCE WITH THE AUTHORIZING STATUTE OR OTHER LAW BEING IMPLEMENTED OR MADE SPECIFIC BY THE PROPOSED REGULATION
Pursuant to Gov. Code § 11346.2(b)(4), the Board must determine that no reasonable alternative it considers, or that has otherwise been identified and brought to the attention of the Board, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.
Alternative 1: No Action Alternative
The Board considered taking no action, but this alternative was rejected because it would not address the problem.
Alternative #2: Make only those changes required to update out-of-date references
The Board considered making only those changes specifically required to update out-of-date references, but this alternative was rejected because it would not address the problems with clarity, internal consistency, and enforcement issues for CAL FIRE and Program applicants.
Alternative #3: Proposed Action
Alternatives 1 and 2 would not be more effective or equally effective while being less burdensome or impact fewer small businesses than the proposed action. Specifically, Alternatives 1 and 2 would not be less burdensome and equally effective in achieving the purposes of the Program in a manner that ensures the promotion of resilient forests.
Additionally, Alternatives 1 and 2 would not be more effective in carrying out the purpose for which the action is proposed and would not be as effective and less burdensome to affected private persons than the proposed action or would not be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law than the proposed action. Further, none of the alternatives would have any adverse impact on small businesses.
Prescriptive Standards versus Performance Based Standards (pursuant to Gov. Code §§11340.1(a), 11346.2(b)(1) and 11346.2(b)(4)(A)):
Pursuant to Gov. Code §11340.1(a), agencies shall actively seek to reduce the unnecessary regulatory burden on private individuals and entities by substituting performance standards for prescriptive standards wherever performance standards can be reasonably expected to be as effective and less burdensome, and that this substitution shall be considered during the course of the agency rulemaking process.
The proposed action is only as prescriptive as necessary to address the problem. The prescriptive regulations proposed in this action are necessary in order to provide adequate clarity of the regulations and related administrative processes.
Pursuant to Gov. Code § 11346.2(b)(1), the proposed action does not mandate the use of specific technologies or equipment.
Pursuant to Gov. Code § 11346.2(b)(4)(A), the abovementioned alternatives were considered and ultimately rejected by the Board in favor of the proposed action. The proposed action does not mandate the use of specific technologies or equipment but does prescribe specific actions.
FACTS, EVIDENCE, DOCUMENTS, TESTIMONY, OR OTHER EVIDENCE RELIED UPON TO SUPPORT INITIAL DETERMINATION IN THE NOTICE THAT THE PROPOSED ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS (pursuant to GOV § 11346.2(b)(5))
The fiscal and economic impact analysis for these amendments relies upon contemplation by the Board of the economic impact of the provisions of the proposed action through the lens of the decades of experience practicing forestry in California that the Board brings to bear on regulatory development.
The effect of the proposed action is a clarification and extension of existing state law. The clarifications provided by the proposed action do not impose additional regulatory burden on individuals or businesses which choose to engage in the Program. There are no potential economic impacts associated with the proposed action.
The proposed action will not have a statewide adverse economic impact directly affecting businesses as it does not impose any requirements on businesses.
DESCRIPTION OF EFFORTS TO AVOID UNNECESSARY DUPLICATION OR CONFLICT WITH THE CODE OF FEDERAL REGULATION (pursuant to GOV § 11346.2(b)(6)
The Code of Federal Regulations has been reviewed and based on this review, the Board found that the proposed action neither conflicts with, nor duplicates Federal regulations. There are no comparable Federal regulations related to acquiring conservation easements on private forest lands.
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